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Both state and Federal Constitutions preclude the government from asserting summary authority over the property of persons, 


and any deprivation of property must be accomplished in accordance with due process of law.! Although the United States 
Constitution does not contain any definition of the word "deprive" as used in the 14th Amendment, because the constitutionally 


protected right of property is not unlimited,” it follows as a matter of fundamental logic that not every regulation of the right? 


and not every act affecting the right amounts to a deprivation. The failure to give notice when none is required by constitution 
or statute is not, normally, a denial of due process, nor is it the deprivation of any of the bundle of rights incident to the 


ownership of private property.’ The retroactive application ofa social security benefit change which reduces benefits for retirees 
who earn both covered and noncovered wages does not constitute an unconstitutional deprivation of property.° Burdens and 


expenses may within reasonable and constitutional limits be imposed on property,’ and emergency invasions or limitations of 
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the use of property have been sustained. However, the concept of "confiscation" of private property is at odds with the Due 


Process Clause of the Fifth Amendment.” Property rights are unwarrantedly infringed by requiring them to yield to the exercise 
of First Amendment rights under circumstances where adequate alternative avenues of communications exist because such 


accommodation diminishes property rights without significantly enhancing the asserted right of free speech. !° Thus, a law is 


considered as being a deprivation of property within the meaning of this constitutional guarantee if it deprives an owner of one 
of its essential attributes; |! destroys or impairs its value; | restricts or interrupts its common, necessary, or profitable use; 1? 
hampers the owner in the application of it to the purposes of trade; or imposes conditions upon the right to hold or use it and 
thereby seriously impairs its value. 14 The imposition of unreasonable conditions upon the use of property is an unconstitutional 
deprivation because it deprives the owner of his or her property, even without any actual taking.!° Any significant taking of 
property by the state is within the purview of the Due Process Clause of the 14th Amendment;!° as long as a property deprivation 


is not de minimis, its gravity is irrelevant to the question whether account must be taken of the Due Process Clause. uy 


The duration of any potentially wrongful deprivation of a property interest under a state's procedures is an important factor in 
assessing the impact of official action on the private interest involved for purposes of determining the process due under the 


Due Process Clause of the 14th Amendment,!® but it is not decisive of the basic right to a prior hearing of some kind.!? A 


temporary, nonfinal deprivation of property is a "deprivation" in the terms of the 14th Amendment.” 


© 2021 Thomson Reuters. 33-34B © 2021 Thomson Reuters/RIA. No Claim to Orig. U.S. Govt. Works. All rights reserved. 


Footnotes 

1 People v. Braden, 243 Ill. App. 3d 671, 183 Ill. Dec. 312, 611 N.E.2d 575 (2d Dist. 1993). 

2 § 630. 

3 Garelick v. Sullivan, 987 F.2d 913 (2d Cir. 1993); Taunton Greyhound Ass'n, Inc. v. Town of Dighton, 373 


Mass. 60, 364 N.E.2d 1234 (1977); City of Kansas City v. Hertz Corp., 499 S.W.2d 449 (Mo. 1973); Nolden 
v. East Cleveland City Commission, 12 Ohio Misc. 205, 41 Ohio Op. 2d 291, 232 N.E.2d 421 (C.P. 1966). 
A county ordinance prohibiting residents from keeping more than four roosters on a property without a 
permit was a valid exercise of the county's police power and did not violate the residents' right to possess 
property; the ordinance did not deprive residents of the right to own property, but rather regulated their use 
of it. Perez v. County of Monterey, 32 Cal. App. 5th 257, 243 Cal. Rptr. 3d 683 (6th Dist. 2019). 

4 U.S. v. James Daniel Good Real Property, 510 U.S. 43, 114 S. Ct. 492, 126 L. Ed. 2d 490 (1993); N.L.R.B. 

v. Stowe Spinning Co., 336 U.S. 226, 69 S. Ct. 541, 93 L. Ed. 638 (1949); McAndrews v. Fleet Bank of 

Massachusetts, N.A., 989 F.2d 13 (1st Cir. 1993); L.M. Everhart Const., Inc. v. Jefferson County Planning 

Com'n, 2 F.3d 48 (4th Cir. 1993); Chacon v. Granata, 515 F.2d 922 (5th Cir. 1975); Thrasher v. Barrick, 986 

F.2d 1246, 1 A.D.D. 737 (8th Cir. 1993); Housing Authority of City of Fort Collins v. U.S., 980 F.2d 624 

(10th Cir. 1992); Blankman v. County of Nassau, 819 F. Supp. 198 (E.D. N.Y. 1993), aff'd, 14 F.3d 592 (2d 

Cir. 1993); State v. Lewis, 406 A.2d 886 (Me. 1979). 

A motel owner-operator is not deprived of property under the U.S. Const. Amend. V by the loss of his 

"right" to select his guests free from governmental regulation by the Civil Rights Act of 1964, which forbids 

discrimination or segregation on the grounds of race, color, religion, or national origin in certain places of 

public accommodation affecting commerce. Heart of Atlanta Motel, Inc. v. U. S., 379 U.S. 241, 85 S. Ct. 

348, 13 L. Ed. 2d 258 (1964). 

Evans v. Burruss, 401 Md. 586, 933 A.2d 872 (2007). 

Fernandez v. Barnhart, 200 Fed. Appx. 325 (Sth Cir. 2006). 

§ 388. 

Block v. Hirsh, 256 U.S. 135, 41 S. Ct. 458, 65 L. Ed. 865, 16 A.L.R. 165 (1921). 

Zschernig v. Miller, 389 U.S. 429, 88 S. Ct. 664, 19 L. Ed. 2d 683 (1968). 

The Federal Constitution protects against the confiscation of private property or the income therefrom. 

Lindsey v. Normet, 405 U.S. 56, 92 S. Ct. 862, 31 L. Ed. 2d 36 (1972). 


O o NDAU 


WESTLAW 


§ 635. What is a deprivation of constitutionally guaranteed..., 16B Am. Jur. 2d... 


10 
11 


12 


13 


14 


15 


16 


Ly 


18 
19 
20 


Lloyd Corp., Limited v. Tanner, 407 U.S. 551, 92 S. Ct. 2219, 33 L. Ed. 2d 131 (1972). 

Indian Refining Co. v. Ambraw River Drainage Dist., 1 F. Supp. 937 (E.D. Ill. 1932); Capital Gas & Electric 
Co. v. Boynton, 137 Kan. 717, 22 P.2d 958 (1933); State v. Johnson, 265 A.2d 711, 46 A.L.R.3d 1414 (Me. 
1970); Henderson v. City of Greenwood, 172 S.C. 16, 172 S.E. 689 (1934); Bountiful City v. De Luca, 77 
Utah 107, 292 P. 194, 72 A.L.R. 657 (1930); Inman v. Sandvig, 170 Wash. 112, 15 P.2d 696 (1932). 

State v. Johnson, 265 A.2d 711, 46 A.L.R.3d 1414 (Me. 1970); Henderson v. City of Greenwood, 172 S.C. 
16, 172 S.E. 689 (1934); Bountiful City v. De Luca, 77 Utah 107, 292 P. 194, 72 A.L.R. 657 (1930); Inman 
v. Sandvig, 170 Wash. 112, 15 P.2d 696 (1932). 

C. F. Lytle Co. v. Clark, 491 F.2d 834 (10th Cir. 1974); State v. Johnson, 265 A.2d 711, 46 A.L.R.3d 1414 
(Me. 1970). 

The rezoning of buildable private parks exclusively as parks open to the public, through the device of floating 
development rights severed from real property and made transferable to another section of mid-Manhattan, 
constituted a deprivation of property rights without due process of law. Fred F. French Investing Co., Inc. v. 
City of New York, 39 N.Y.2d 587, 385 N.Y.S.2d 5, 350 N.E.2d 381 (1976). 

East Coast Lumber Terminal v. Town of Babylon, 174 F.2d 106, 8 A.L.R.2d 1219 (2d Cir. 1949); State v. 
Johnson, 265 A.2d 711, 46 A.L.R.3d 1414 (Me. 1970); Bountiful City v. De Luca, 77 Utah 107, 292 P. 194, 
72 A.L.R. 657 (1930); Inman v. Sandvig, 170 Wash. 112, 15 P.2d 696 (1932). 

East Coast Lumber Terminal v. Town of Babylon, 174 F.2d 106, 8 A.L.R.2d 1219 (2d Cir. 1949). 

North Georgia Finishing, Inc. v. Di-Chem, Inc., 419 U.S. 601, 95 S. Ct. 719, 42 L. Ed. 2d 751 (1975); 
Fuentes v. Shevin, 407 U.S. 67, 92 S. Ct. 1983, 32 L. Ed. 2d 556, 10 U.C.C. Rep. Serv. 913 (1972). 
Ingraham v. Wright, 430 U.S. 651, 97 S. Ct. 1401, 51 L. Ed. 2d 711 (1977); Goss v. Lopez, 419 U.S. 565, 
95 S. Ct. 729, 42 L.Ed. 2d 725 (1975). 

Mackey v. Montrym, 443 U.S. 1, 99 S. Ct. 2612, 61 L. Ed. 2d 321 (1979). 

Fuentes v. Shevin, 407 U.S. 67, 92 S. Ct. 1983, 32 L. Ed. 2d 556, 10 U.C.C. Rep. Serv. 913 (1972). 
Fuentes v. Shevin, 407 U.S. 67, 92 S. Ct. 1983, 32 L. Ed. 2d 556, 10 U.C.C. Rep. Serv. 913 (1972); City of 
Norwood v. Sheen, 126 Ohio St. 482, 186 N.E. 102, 87 A.L.R. 1375 (1933); State ex rel. Payne v. Walden, 
156 W. Va. 60, 190 S.E.2d 770 (1972). 





End of Document 


© 2021 Thomson Reuters. No claim to original U.S. Government 
Works. 


WESTLAW © 2021 Thomson Reuters. No claim to original U.S. Government Works. 3 


